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The  di s pos i t i ve  i s s ue  i n t hi s  c a s e  i s  whe t he r  t he  c ons i de r -

a t i on r e c i t e d i n  a  wa r r a nt y de e d f r om t he  pl a i nt i f f s  t o  t he

de f e nda nt s  i s  s o va gue  a nd unc e r t a i n a s  t o  r e nde r  t he  de e d s ubj e c t

t o r e s c i s s i on.   The  c ha nc e l l or  he l d t ha t  i t  wa s  a nd or de r e d t he

de e d s e t  a s i de .   We  r e s pe c t f ul l y  di s a gr e e  a nd r e ve r s e  t he  j udgme nt

of  t he  t r i a l  c our t .

The  ma t e r i a l  f a c t s  l e a di ng t o  t he  e xe c ut i on of  t he  wa r r a nt y

de e d a r e  not  i n  di s put e .   The  f a c t s  s ubs e que nt  t o  t he  e xe c ut i on,

de l i ve r y a nd r e c or di ng of  t he  wa r r a nt y de e d a r e  hi ghl y c ont e s t e d.

The  ma t e r i a l  f a c t s  oc c ur r i ng a f t e r  t he  e xe c ut i on of  t he  wa r r a nt y

de e d,  howe ve r ,  we r e  f ound i n  f a vor  of  t he  a ppe l l a nt s ,  i . e . ,  t he r e

wa s  no f i ndi ng of  f r a ud nor  t ha t  t he  de f e nda nt s  f a i l e d t o  a bi de  by

t he  r e qui r e me nt s  of  t he  de e d.    I f  t he  i s s ue s  we r e  pr ope r l y be f or e

t he  c our t ,  i t  wa s  t he  t r i a l  c our t ’ s  dut y t o  de c i de  t he  i s s ue s

be t we e n t he  pa r t i e s .   We  a r e  not  a t  l i be r t y  t o  pr e s ume ,  e ve n i n  t he

a bs e nc e  of  a n e xpr e s s  r ul i ng t he r e on,  t ha t  t he  t r i a l  c our t

ove r l ooke d a  vi a bl e  i s s ue  i n  t he  c a s e .  Conve r s e l y,  a  publ i c

of f i c i a l ,  i n  t he  a bs e nc e  of  pr oof  t o  t he  c ont r a r y,  i s  pr e s ume d t o

do hi s  dut y.  Se e  St a t e  e x r e l .  Bi ggs  v.  Ba r c l a y ,  216 S. W. 2d 711

( Te nn.  1948) .   The r e f or e ,  we  mus t  pr e s ume  t ha t  t he  t r i a l  j udge

c or r e c t l y  a nd a de qua t e l y c ons i de r e d a l l  i s s ue s  pr ope r l y pr e s e nt e d

a nd t ha t ,  a bs e nt  a  s howi ng t o  t he  c ont r a r y,  t he  j udgme nt  i s

c ompl e t e  i n  e ve r y r e s pe c t .
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Our  dut y unde r  Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e  i s  a s  f o l l ows :   " Unl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,

r e vi e w of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t  i n c i vi l  a c t i ons

s ha l l  be  de  novo upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by

a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he

pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e . "   I n  a  de  novo r e vi e w,

t he  pa r t i e s  a r e  e nt i t l e d t o  a  r e e xa mi na t i on of  t he  whol e  ma t t e r  of

l a w a nd f a c t  a nd t hi s  c our t  s houl d r e nde r  t he  j udgme nt  wa r r a nt e d by

t he  l a w a nd e vi de nc e .   Thor nbur g v.  Cha s e ,  606 S. W. 2d 672 ( Te nn.

App.  1980) ;   Ame r i c a n Bui l di ngs  Co.  v .  Whi t e ,  640 S. W. 2d 569 ( Te nn.

App.  1982) ;  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  Rul e  36.  We

not e  t ha t  no s uc h pr e s umpt i on a t t a c he s  t o  c onc l us i ons  of  l a w.   Se e

Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d 341,  343 ( Te nn.  App.  1986) .

The  pl a i nt i f f s  f i l e d t he i r  c ompl a i nt  a l l e gi ng t ha t  t he y we r e

t he  owne r s ,  i n  f e e ,  of  a  22 a c r e  t r a c t  of  l a nd l oc a t e d i n  t he  Fi f t h

Ci vi l  Di s t r i c t  of  Ha wki ns  Count y.   The y f ur t he r  a l l e ge d t ha t  t he

de f e nda nt s  i nduc e d t he m t o c onve y t he  pr ope r t y t o  t he  de f e nda nt s

s ubj e c t  t o  a  l i f e  e s t a t e  i n  f a vor  of  t he  pl a i nt i f f s  or  t he  s ur vi vor

of  t he m.   A c opy of  t he  wa r r a nt y de e d wa s  a t t a c he d a s  a n e xhi bi t  t o

t he  c ompl a i nt .   The  pl a i nt i f f s  a l l e ge d t ha t  t he  de f e nda nt s  ha d be e n

gui l t y of  f r a ud a nd f a i l i ng t o  pr ope r l y me e t  t he  c ondi t i ons  r e c i t e d

i n t he  de e d a s  a  pa r t  of  t he  c ons i de r a t i on.
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The  de f e nda nt s  a ns we r e d de nyi ng a l l  t he  ma t e r i a l  a l l e ga t i ons

i n t he  pl a i nt i f f s '  c ompl a i nt .   Addi t i ona l l y,  t he y f i l e d a  c ount e r -

c l a i m whe r e i n t he y s ought  c l e a r  t i t l e  t o  t he  pr ope r t y i n  que s t i on.

Al t e r na t i ve l y t he  de f e nda nt s  s ought  r e i mbur s e me nt  f or  f unds

e xpe nde d by t he m a nd f or  t he  va l ue  of  s e r vi c e s  pe r f or me d by t he m on

be ha l f  of  t he  pl a i nt i f f s  i f  t he  c our t  s houl d de t e r mi ne  t ha t  t he

de f e nda nt s  ha d f a i l e d t o  pe r f or m or  c ompl y wi t h t he  t e r ms  of  t he

wa r r a nt y de e d a nd/ or  t he  wa r r a nt y de e d s houl d be  voi de d.

At  t he  c onc l us i on of  a  be nc h t r i a l  t he  t r i a l  j udge  r e nde r e d

hi s  f i ndi ngs  of  f a c t  a nd c onc l us i ons  of  l a w f r om t he  be nc h whi c h

we r e  t r a ns c r i be d a nd i nc or por a t e d by r e f e r e nc e  i nt o t he  f i na l

j udgme nt .   The  t r i a l  c our t  f ound t ha t  t he r e  wa s  a  f a i l ur e  of

c ons i de r a t i on .   Ge ne r a l l y s t a t e d,  t he  t r i a l  c our t  f ound t ha t  t he

r e c i t a t i ons  i n  t he  de e d we r e  pur e l y s ubj e c t i ve  a nd t he r e  we r e  no

s t a nda r ds  by whi c h t o  t e s t  t he  pe r f or ma nc e  of  t he  de f e nda nt s  e xc e pt

by t he  s ubj e c t i ve  opi ni on of  t he  pl a i nt i f f s .   The r e  wa s  no f i ndi ng

of  f r a ud  on t he  pa r t  of  t he  de f e nda nt s .   On t he  ot he r  ha nd,  he

f ound t ha t  t he  a c t i ons  of  t he  pl a i nt i f f s  t he ms e l ve s  a mount e d t o  a

" vi r t ua l  f r a ud. "   I n  a ddi t i on t o s e t t i ng t he  de e d a s i de ,  t he  t r i a l

c our t  ga ve  j udgme nt  t o  t he  de f e nda nt - c ount e r - c l a i ma nt s  f or  t he  s um

of  $19, 917. 37.   On a  pos t - t r i a l  mot i on t he  j udgme nt  wa s  r e duc e d by

$8, 500. 00.
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The  c ons i de r a t i on pr ovi s i ons  of  t he  wa r r a nt y de e d pr ovi de d a s

f ol l ows :

WI TNESSETH:   Tha t  t he  s a i d pa r t i e s  of  t he  f i r s t  pa r t
[ t he  pl a i nt i f f s ]  f or  a nd i n  c ons i de r a t i on of  t he  s um of
TEN [ $10. 00]  DOLLARS c a s h t o  t he m i n ha nd pa i d by t he
s a i d pa r t i e s  of  t he  s e c ond pa r t  [ t he  de f e nda nt s ] ,  t he
r e c e i pt  of  whi c h i s  he r e by a c knowl e dge d,  a nd s ubj e c t  t o
l i f e  e s t a t e s  r e s e r ve d a nd r e t a i ne d i n  t he  pr ope r t y
he r e i na f t e r  de s c r i be d,  f or  a nd dur i ng t he  l i f e t i me s  of
f i r s t  pa r t i e s  a nd/ or  t he  s ur vi vor  of  t he m,  a nd f or  t he
f ur t he r  a nd a ddi t i ona l  c ons i de r a t i on of  t he  pr omi s e  a nd
obl i ga t i on of  a nd by s e c ond pa r t i e s ,  t o  f i r s t  pa r t i e s ,
t ha t  t he y wi l l  f ur ni s h a nd pr ovi de  f ul l y ,  t o  f i r s t
pa r t i e s ,  a nd/ or  t he  s ur vi vor  of  t he m,  t he  ne c e s s i t i e s  of
l i f e ,  s he l t e r ,  f ood,  c l ot hi ng,  me di c a l  c a r e  a nd a t t e nt i on
not  c ove r e d by Bl ue  Cr os s  Bl ue  Shi e l d,  be i ng ma i nt a i ne d
by f i r s t  pa r t i e s ,  a nd me di c a r e  a nd/ or  me di c a i d c ove r a ge
whi c h f i r s t  pa r t i e s  ha ve ,  a nd f ur t he r ,  t o  pr ovi de  t o  a nd
f or  t he  f i r s t  pa r t i e s  t he  e nj oyme nt  a nd c omf or t s  of  l i f e
c omme ns ur a t e  wi t h f i r s t  pa r t i e s "  s t a nda r d of  l i f e ,  a l l  a s
r e que s t e d a nd c a l l e d f or  by f i r s t  pa r t i e s  dur i ng t he
r e ma i nde r  of  t he  l i ve s  of  f i r s t  pa r t i e s ,  a nd/ or  t he
s ur vi vor  of  t he m,  a nd t he  c ommi t me nt  a nd obl i ga t i on of
s e c ond pa r t i e s  t o  pr ovi de  f or  f i r s t  pa r t i e s ,  e a c h of
t he m,  a t  t he  t i me  of  t he i r  r e s pe c t i ve  de a t hs ,  de c e nt
( s i c )  Chr i s t i a n bur i a l ,  a nd t o  s e c ur e  a nd ma ke  c e r t a i n
t he  pe r f or ma nc e  of  s a i d pr omi s e s  a nd obl i ga t i ons  of
s e c ond pa r t i e s ,  a  s pe c i f i c  l i e n i s ,  dur i ng t he  l i f e t i me
of  f i r s t  pa r t i e s  a nd/ or  t he  s ur vi vor  of  t he m he r e by
r e t a i ne d on t he  pr ope r t y a nd  pr e mi s e s  he r e  c onve ye d
( e mpha s i s  i n  or i gi na l ) ,  ha ve  gr a nt e d,  ba r ga i ne d s ol d,
c onve ye d,  a nd do he r e by gr a nt ,  ba r ga i n,  s e l l  a nd c onve y,
unt o t he  s a i d pa r t i e s  . . .  .

A de e d i s  a  c ont r a c t .  Cont r a c t s  a r e  t o  be  j udge d by a n

obj e c t i ve  s t a nda r d,  i . e . ,  wha t  a  r e a s ona bl e  onl ooke r  woul d c onc l ude

t he  pa r t i e s  i nt e nde d f r om t he  wor ds  e xpr e s s e d i n  t he  i ns t r ume nt .

Se e  Cr os s  v.  Ea r l s ,  517 S. W. 2d 751,  752 ( Te nn.  1974) ;  Bob Pe a r s a l l
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Mot or s ,  I nc .  v .  Re ga l  Chr ys l e r - Pl ymout h,  I nc . ,  521 S. W. 2d 578

( Te nn.  1975) ;  Edwa r d J .  Mur phy a nd Ri c ha r d E.  Spe i de l ,  St udi e s  i n

Cont r a c t  La w 92- 108 ( 3r d e d.  1984) .   We  c a n s e e  no r e a s on why t hi s

r ul e  s houl d not  a ppl y t o  t hi s  c a s e .   The  me a ni ng of  " ne c e s s i t i e s  of

l i f e "  ha s  be e n l ong e s t a bl i s he d by t he  c ommon l a w of  t hi s  c ount r y

a nd t ha t  f r om whi c h our  c ommon l a w wa s  de r i ve d.   Ge ne r a l l y  s t a t e d,

" n e c e s s i t i e s  of  l i f e "  me a n f ood,  dr i nk,  c l ot hi ng,  s he l t e r ,  me di c a l

a t t e nt i on a nd a  s ui t a bl e  pl a c e  of  r e s i de nc e .   " . . .  [ L] i a bi l i t y f or

ne c e s s a r i e s  i s  not  l i mi t e d t o a r t i c l e s  r e qui r e d t o s us t a i n l i f e ;  i t

e xt e nds  t o  a r t i c l e s  whi c h woul d or di na r i l y  be  ne c e s s a r y a nd

s ui t a bl e ,  i n  vi e w of  t he  r a nk,  pos i t i on,  f or t une ,  e a r ni ng c a pa c i t y ,

a nd mode  of  l i vi ng of  t he  i ndi vi dua l  i nvol ve d. "   Bl a c k ' s  La w

Di c t i ona r y,  ( 6t h e d.  1990) .   I nvoki ng t he s e  pr e mi s e s ,  we  a r e  of  t he

opi ni on t ha t  t he  " n e c es s i t i e s  of  l i f e "  a s  us e d a nd e nume r a t e d i n

t he  de e d a r e   e s s e nt i a l l y  s ynonymous  wi t h t he  c ommon l a w unde r -

s t a ndi ng of  t hos e  t e r ms  a nd t ha t  t he  pa r t i e s  s o i nt e nde d.   We

f ur t he r  not e  t ha t  t he  de e d wa s  pr e pa r e d by a n a t t or ne y r e pr e s e nt i ng

t he  pl a i nt i f f s ,  who wi t hout  que s t i on,  unde r s t ood t he  c ommon l a w

c onc e pt  of  " ne c e s s i t i e s  of  l i f e . "   The  de f e nda nt s  di d not  ha ve  a n

a t t or ne y.

I t  i s  our  c onc l us i on t ha t  t he  c ons i de r a t i on r e c i t e d i n  t he

de e d i s  not  s o a mbi guous  or  unc e r t a i n a s  t o  j us t i f y  a  r e s c i s s i on of

or  s e t t i ng a s i de  of  t he  de e d.   Rescission is a remedy which "should
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be exercised sparingly and only when the situation demands such."

James Cable Partners v. Jamestown, 818 S.W.2d 338, 343 (Tenn. App.

1991). We have held that "rescission of a contract is not looked

upon lightly. It is available only under the most demanding

circumstances."  Robinson v. Brooks, 577 S.W.2d 207, 208 (Tenn.

App. 1978).  Among the few grounds justifying rescission are fraud

and undue influence (neither of which are present in this case).

See  Birdsong v. Birdsong, 39 Tenn. 289 (Tenn. 1859). The appellate

courts of this state have held on numerous occasions that,

generally speaking, inadequacy of consideration, unconnected with

fraud or undue influence, is not a sufficient cause to rescind a

contract.  Coffee v. Ruffin, 44 Tenn. 487 (Tenn. 1867); Pipkin v.

Lentz, 49 Tenn. App. 206, 354 S.W.2d 87 (Tenn. App. 1961). In

Hardeman v. Burge, the Supreme Court stated that "before a court of

chancery can rescind a contract for inadequacy of consideration, it

must be gross and shocking, such as is equivalent to proof of fraud

in the transaction." 18 Tenn. 202, 204 (Tenn. 1836).  It has also

been held that if an adequate remedy at law exists, such as an

award of damages, rescission will not be granted.  Chastain v.

Billings, 570 S.W.2d 866 (Tenn. App. 1978).

We  a r e  of  t he  opi ni on t ha t  t he r e  i s  i ns uf f i c i e nt  e vi de nc e  i n

t he  r e c or d t o  e s t a bl i s h a ny r e c ogni z e d gr ounds  upon whi c h t he  de e d

c a n be  r e s c i nde d or  s e t  a s i de .   We  f ur t he r  c onc l ude  t ha t  t he

pl a i nt i f f s '  r e me dy f or  t he  de f e nda nt ' s  a l l e ge d f a i l ur e  t o  c ompl y

wi t h t he  t e r ms  of  t he  de e d wa s ,  a bs e nt  gr ounds  f or  r e s c i s s i on,
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e nf or c e me nt  of  t he  l i e n r e t a i ne d i n  t he  de e d r a t he r  t ha n a n a c t i on

f or  r e s c i s s i on or  t o  ha ve  t he  de e d s e t  a s i de .   We  a r e  of  t he

opi ni on t ha t  t he  de f e nda nt s  i n  t hi s  c a s e  a r e  e nt i t l e d t o  j udgme nt

a s  a  ma t t e r  of  l a w on  t he  or i g i na l  c ompl a i nt  of  t he  pl a i nt i f f s .

Our  di s pos i t i on of  t he  pl a i nt i f f s '  c l a i m r e nde r s  t he  c ount e r c l a i m

moot .  

The  j udgme nt  of  t he  t r i a l  c our t  i s  va c a t e d a nd t hi s  c a s e  i s

di s mi s s e d .   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e s  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J .

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha wki ns  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  va c a t e d a nd t hi s  c a s e  i s

di s mi s s e d.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e s  a nd t h i s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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